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Interstate Commerce — Interstate Commerce Commission — Com- 
mission's Power to Interrogate. — In the course of an investigation the 
Interstate Commerce Commission interrogated the defendant with the object of 
ascertaining whether the directors of a railroad engaged in interstate business 
had expended its funds while the defendant was an officer of the railroad in 
buying stocks at inflated prices, or stocks that should not have been purchased. 
On refusal to answer, suit was instituted to compel him to do so. Held, that 
he be directed to answer. Interstate Commerce Commission v. Harriman, 1 57 
Fed. 432 (Circ. Ct., S. D. N. Y.). See Notes, p. 431. 

Libel and Slander — Acts and Words Actionable — Defamation 
of Plaintiff's Sister. — Under the title " Divided House of the M's " the 
defendant published that the plaintiff's sister had been arrested for larceny. 
Held, that it was error to sustain a demurrer to the plaintiff's suit for libel. 
Merrill v. Post Publishing Co., 83 N. E. 419 (Mass ). 

Ordinarily an action for defamation is confined to the person directly as- 
sailed. Libel of a partner in his private life is not libel of the partnership. 
Haythorn v. Lawwn, 3 C. & P. 196. And no action is allowed for the slander 
of a deceased relative. Wellman v. Sun Printing, etc., Ass'n, 66 Hun (N. Y ) 
331. It is true that suit for libel of a wife may be brought in the husband's 
name, but the action lapses on her death. See Odgeks. Libel and Slander, 
4ed., 530. Moreover, defamation of a sister uttered in an action by the de- 
fendant against her brother has been held to give the brother no action for 
slander. Subbaiyer v. Kristnaiyar, I. L. R. 1 Mad. 383. This case, how- 
ever, was distinguished from the present case on the ground that the plaintiff's 
name was not there mentioned. A similar distinction has been made where a 
corporation sues for libel because of the defamation of its manager. A'. Y. 
Bureau of Information v. Ridgway- Thayer Co, 104 N. Y. Supp. 202. The 
distinction seems unsupportable since in each case the plaintiffs standing in 
the community is damaged. Hence to allow him to recover in an action of 
libel is extending the previous limits of the action and enlarging the absolute 
liability where no special damages need be proved. An action should lie, how- 
ever, for actual damages proximately caused by the defendant's tort. See 
Riding v. Smith, 1 Ex. D. 91. 

Libel and Slander — Acts and Words Actionable — Words Charg- 
ing Institution of Divorce Proceedings. — The defendant falsely pub- 
lished that the plaintiff's husband had instituted a suit for divorce against the 
plaintiff in the New Jersey courts. A divorce may be granted in New Jersey 
for incompatibility of temperaments. Held, that the publication is libellous per 
se. O'Neill \. Star Co., 121 N. Y. App. Div. 849. 

In a similar case a co-respondent was named, and the imputation was there- 
fore clearly defamatory. Regina v. Leng, 34 J. P. 309. But the present finding 
seems entirely reasonable notwithstanding the possible meaning of the publica- 
tion under the New Jersey divorce law, and assuming that such meaning is not 
actionable. That the statement is merely capable of a special innocent meaning 
is not conclusive ; words are no longer, as formerly, construed in mitiori sensu, 
but in the plain sense in which the rest of the world naturally understands them. 
See Roberts v. Camden, 9 East 93, 96. Nor should a presumption of knowl- 
edge of a technical sense of the words be raised to rebut their otherwise libel- 
lous character in the minds of right-thinking people. The presumption — or 
fiction — that every one knows the law cannot be pushed to such an extent. 
The same principle seems to be involved in those cases where it is actionable 
to charge acts commonly understood to be criminal, though they do not legally 
constitute a crime ; for example, words imputing larceny of common property by 
a co-tenant are actionable per se. Williams v. Miner, 18 Conn. 464. 

Mandamus — Acts Subject to Mandamus — Performance of Duties 
Imposed by Statute Authorizing Use of Streets. — A city petitioned 
for ?nandamus to compel a telephone company to file a statement of its receipts 
and to pay a tax thereon, in accordance with a municipal ordinance granting 
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the use of the streets, which the company had accepted. Held, that manda- 
mus does not lie. City of Chicago v. Chicago Telephone Co., 82 N. E. 607 

Though ordinary contractual duties, even if owed to a state, are not en- 
forceable by mandamus, duties imposed by municipal ordinances in granting 
to quasi-public corporations the use of streets are not contractual merely. 
People v. Suburban R. R. Co., 178 111. 594. For, whether the grant is properly 
considered a franchise given by the municipality under authority delegated by 
the state, or, as in Illinois, a license sanctioned by the state, the duties are im- 
posed as conditions of the grant of a public privilege and are legal obligations 
owed ultimately to the state. Richmond, etc., Co. v. Brown, 97 Va. 26; Chicago, 
etc., Co. v. Town of Lake, 130 111. 42. If, then, a relator seeks to enforce these 
duties by mandamus, the writ should be granted. Richmond, etc., Co. v. Brown, 
supra. For, even according to the early definition of mandamus, it lay for the 
enforcement of legal obligations imposed by statute or charter. King v. 
Wheeler, Cas. t. Hardw. 99. And the application of mandamus has been 
greatly extended. Rex v. Barker, 3 Burr. 1265; American, etc., Co. v. Haven, 
101 Mass. 398. According to the modern notions, benefit to the general public 
from performance, it is submitted, is a circumstance in showing that obligations 
are enforceable by mandamus. But the present case reaches its erroneous con- 
clusion by making such benefit the determining circumstance. 

Negligent Misrepresentation — Negligently Prepared Abstract 
of Title. — The plaintiff alleged that the defendant company was engaged in 
making abstracts of title to realty ; that it was customary for purchasers of 
realty, even though under no contract relation with the defendant, to rely 
thereon ; and that the plaintiff was damaged by acting on a negligently de- 
fective abstract made by the defendant. The defendant demurred. Held, that 
the demurrer be sustained. Thomas v. Guarantee Title 6V» Trust Co., Oh., 
Circ. Ct. Cuyahoga Co., Nov. 18, 1907. See Notes, p. 439. 

New Trial — Grounds for Granting New Trial — Motion on 
Ground of Newly Discovered Evidence Unaccompanied by Affi- 
PAVit of Witness. — On a motion for a new trial on grounds of newly 
discovered evidence the applicant produced the affidavit of a person other than 
the witness as to statements made by a non-resident witness who had refused 
to make an affidavit. Held, that it is error to refuse to consider it. Soebel v. 
Boston Elevated Ry. Co., 83 N. E. 3 (Mass.). 

As the question involved is not the truth of certain evidence but its existence, 
and as no question of what should or should not be admitted at the trial is in- 
volved, the ordinary hearsay rule does not here apply. Lansky v. West End St. 
Ry. Co., 173 Mass. 20; contra, Sheppardv. Sheppard, 10 N. J. L. 250, 254. In 
general, the facts upon which the motion is based must be shown by the best 
evidence. Therefore the affidavit of the witness from whom the newly found 
evidence is expected must ordinarily accompany the motion. Cardell v. Law- 
ton, 16 Vt. 606. But the rule is subject to exceptions within the discretion of 
the court. And if the absence of such an affidavit can be satisfactorily accounted 
for, as where the witness is out of the state, and his affidavit cannot be obtained, 
any evidence that will convince the court that he can give important new testi- 
mony may be shown. Smith v. Cushing, 18 Wis. 295 ; Read v. Staton, 3 Hayw. 
(Tenn.) 159. Under these circumstances hearsay is admissible, and the affida- 
vit of one who has heard the statements of the witness may be received. Eddy 
v. Caldwell, 7 Minn. 225. 

Public Officers — De Facto Officers — Validity of Acts where 
no De Jure Office. — The plaintiff was discharged from the police force by 
a police board created by a statute later declared unconstitutional. He now 
seeks reinstatement on the ground that the acts of its incumbents could not be 
valid as those of de facto officers, since there was no dejure board. Held, that 
ha is not entitled to reinstatement. Lang v. Mayor of Bayonne, 68 Atl. 90 
(N. J-, Ct. Err. and App.). 

29 



